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CRIMINAL INJURIES COMPENSATION AMENDMENT BILL 2004 
Consideration in Detail 

Resumed from 16 June. 

Clause 4:  Section 35 amended - 
Debate was interrupted after the clause had been partly considered. 

Ms S.E. WALKER:  Last night before debate was interrupted we were discussing the amendment to section 35.  
I asked the Attorney General whether he could explain the entire section, so that members might understand 
what types of victims, including secondary victims, under the Victims of Crime Act can make claims for 
compensation, particularly in light of the different amendments that have been made to the section.  Specifically, 
I asked about Mrs Margaret Hunter, who has been telephoning me.  She telephoned me again last night and the 
day before.  A couple of years ago she went looking for her daughter who had failed to turn up at work.  Mrs 
Hunter, along with her mother, found her daughter’s body in her home.  Her daughter had been horrifically and 
brutally murdered.  Is Mrs Hunter eligible for compensation?  She has not asked me about it.  That is not her 
concern in phoning me; her concern is that the Attorney General will not see her.  Although he says that he has 
seen Mrs Hunter twice, that has been at meetings of the Homicide Victims Support Group.  Her concern is that 
the Attorney General will not see her one to one in his office.  She is a lovely woman.  I have met her and have 
spoken to her often.  However, my issue is whether she is eligible for compensation.  The reason I have raised 
the matter is that the Attorney General said in his second reading speech that a child who has seen another child 
being sexually abused is entitled to compensation.   

Mr J.A. McGINTY:  Section 35 of the Act makes provision for certain limitations to be applied to claims that are 
solely for mental and nervous shock.  Section 35(2) provides that an assessor must not make a compensation 
award for mental and nervous shock suffered by a victim as a consequence of the commission of an offence or 
for any loss in respect of such shock unless the assessor is satisfied by a number of criteria.  The criteria are then 
listed.  The first criterion is that the victim also suffered bodily harm or became pregnant as a consequence of the 
commission of the offence.  That is not relevant to the issue about which the member has asked, which is a claim 
for pure mental and nervous shock as a result of the commission of the murder of Mrs Hunter’s daughter.  The 
second criterion is that the victim was the person against whom or against whose property the offence was 
committed.  Again, that is not relevant.  The third criterion is that a person other than the victim died or suffered 
bodily harm as a consequence of the offence and the victim was personally present when or immediately after 
the offence was committed.  In the case of Mrs Hunter, as I understand the circumstances, she discovered the 
murdered body of her daughter.  It is certainly the intention of the legislation that no matter whether it was hours 
or days after the event, the discovery of a murdered body will be regarded as the immediate aftermath of the 
commission of the offence.  I think that is most probably the main qualification.  Paragraph (d) provides that 
immediately before the offence was committed the victim was the parent or step-parent of a person who died as 
consequence of the commission of an offence.  Mrs Hunter would certainly fit within the parental category.  
Claims for pure mental and nervous shock are allowable to a parent of a child who is murdered.  That has been 
carried forward into the Bill.  Section 35(1) provides that the section applies to claims that are made on or after 
23 September 2003.  Immediately prior to that, on 26 August 2003, Mrs Margaret Hunter made a claim for 
compensation for mental and nervous shock under the old Act as a result of the murder of her daughter Michelle 
Margaret Trench.  Her daughter was murdered on 9 August 2001, and the Assessor of Criminal Injuries 
Compensation advised me this morning that an award of $28 068 was made on 8 December 2003, which was 
accepted by Mrs Hunter.  The payment was made to her on 19 January 2004.   

Ms S.E. Walker:  When was the award made?   

Mr J.A. McGINTY:  It was paid on 19 January 2004, but the determination of the award was made by the chief 
assessor on 8 December 2003.  In a nutshell there are three points.  Firstly, Mrs Hunter made her application 
under the old Criminal Injuries Compensation Act, which was replaced on 1 January 2004 when the new 
Criminal Injuries Compensation Act came into effect.  Under that Act, this restriction did not apply to claims for 
pure mental and nervous shock.  Mrs Hunter was successful in her application and has been paid criminal 
injuries compensation for mental and nervous shock as a result of discovering the body of her daughter.  
However, the intention of section 35(2)(c) and (d) is that either a parent or another person who discovers a body 
- in Mrs Hunter’s case it was the body of her murdered daughter - would still be eligible to claim for pure mental 
and nervous shock.   

Ms S.E. Walker:  Would that include the grandmother?   
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Mr J.A. McGINTY:  The short answer is yes.  The important point is that there is also a provision for lineal 
relatives - that is, direct relatives, but not necessarily cousins and people of that nature - to be eligible to claim 
under the provisions in the new Act in any event.   

Ms S.E. WALKER:  That is really heartening to me.   

Mr J.A. McGinty:  I am pleased.   

Ms S.E. WALKER:  I am very pleased that for once I have seen the system work in this place.  Mrs Hunter 
never mentioned that to me, but it occurred to me when I saw these provisions that this was a classic case that 
should have been provided for in this legislation.   

Mr J.A. McGinty:  It was substantially as a result of the meeting I had with the Homicide Victims Support 
Group.  Unless I am mistaken, Mrs Hunter was present in my office at the meeting at which this very issue was 
raised.  That resulted in an amendment being made to pick up in the Criminal Injuries Compensation 
Amendment Bill the parents of children who are murdered.  It was not in the original draft.  The feedback from 
people, including Mrs Hunter, was that this provision should be expressly included.  That is what happened, 
unless my mind is playing tricks on me, and I do not think it is.   

Ms S.E. WALKER:  Mrs Hunter’s beef with the Attorney General is for allowing her daughter’s murderer to be 
out on the streets.   

Mr J.A. McGinty:  That is a completely separate issue.   

Ms S.E. WALKER:  I know that it is a completely separate issue.  That is why she is ringing me.  That is why 
she would like to see the Attorney General.  I am happy with that response.   

Clause put and passed. 

New clauses 5, 6 and 7 - 
Mr J.A. McGINTY:  I move -   

Page 2, after line 14 - To insert the following new clauses - 

5. Section 37 amended 
Section 37(3) is amended by deleting “of an injured victim in respect of the injury or 
any loss suffered by the victim as a consequence of the commission of an offence if 
satisfied that the injury” and inserting instead - 
“ 
of - 

(aa) an injured victim in respect of the injury or any loss suffered by the victim; 
or 

(ab) the personal representative of a deceased victim, in respect of any loss 
suffered by a close relative of a deceased victim, 

as a consequence of the commission of an offence if satisfied that the injury or death 
     ”. 

6. Section 43 amended 
Section 43(b) is amended by deleting “made under section 52”. 

7. Section 48A inserted 
Before section 49 the following section is inserted in Part 6 - 

“ 

48A. Interpretation 
In this Part - 

“compensation award” includes an award for payment of 
compensation made under the Criminal Injuries Compensation Act 
1985. 

     ”. 

The amendment to section 37 is necessary because of a minor error in the drafting of the original Bill.  Section 
37 of the 2003 Act provides that an assessor must not make a compensation award if satisfied that the injury or 
loss to which the application relates was caused directly by, or by the driving of, a motor vehicle.  Section 37 
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was intended to replace the equivalent section of the 1985 Act without changing its effect; however, the drafting 
of section 37 has limited the prohibition on compensation to cases in which the applicant has suffered injury.  
The prohibition does not extend to cases in which the application is brought by the personal representative of a 
person who was killed in a motor vehicle crash.  This class of applicant was excluded by the equivalent section 
of the 1985 Act and was intended to be excluded by section 37.  To remedy this, clause 5 extends the prohibition 
to claims by a personal representative.   

Section 43(b) enables an assessor to set off or reduce the amount of a compensation award to a victim by any 
amount that the victim owes the State as a result of a compensation award made to another person in which the 
victim is named as the convicted offender.  A consequence of including new clause 4 in the Bill is the extension 
of the definition of “compensation reimbursement order” to orders made under the 1985 Act.  An amendment is 
now required to section 43 to ensure that amounts owed to the State under orders made under the 1985 Act can 
be set off against a compensation award made under the 2003 Act.  New clause 6 deletes the reference to section 
52 of the 2003 Act to enable the extended definition to apply.  These are all part of the recovery processes.   

Part 6 of the 2003 Act provides a procedure that identifies the debt to the State of a convicted offender in relation 
to an award of compensation, and assists the State to recover the amount.  Part 6 re-enacts the provisions of the 
1985 Act in this regard.  No transitional provision was included in the 2003 Act to deal with the recovery of 
awards made under the 1985 Act by using the procedures of the 2003 Act.  New clause 7 includes in proposed 
section 48A an award of compensation made under the 1985 Act and the provisions of part 6 by extending the 
definition of “compensation award” for the purposes of part 6.   

New clauses put and passed.   

Clause 5 put and negatived. 

New clauses 6 and 7 - 
Mr J.A. McGINTY:  I move - 

Page 2, after line 22 - To insert the following new clauses - 

6. Section 68 amended 
(1) Section 68 is amended before “If” by inserting the subsection designation 

“(1)”. 

(2) After section 68 the following subsection is inserted - 

“ 

(2) In this section - 

“compensation award” includes an award for payment of 
compensation made under the Criminal Injuries Compensation Act 
1985. 

                    ”. 

7. Validation 
(1) An order to pay moneys under section 39 of the Criminal Injuries 

Compensation Act 1985, made on or after 1 January 2004, is deemed to have 
been made under the Criminal Injuries Compensation Act 2003, as amended 
by this Act. 

(2) An amount received or recovered as described in section 68 of the Criminal 
Injuries Compensation Act 2003, on or after 1 January 2004, is deemed to 
create a debt due under the Criminal Injuries Compensation Act 2003, as 
amended by this Act. 

(3) A notice given under the Criminal Injuries Compensation Act 1985, on or 
after 1 January 2004, is deemed to have been given under the Criminal 
Injuries Compensation Act 2003, as amended by this Act. 

The 2003 Act provides in section 68 for the recovery by the State of insurance, damages or compensation 
payments received by a person who has had an award of compensation.  New clause 7 extends section 68 of the 
2003 Act to awards made under the 1985 Act to ensure recovery of the amount of the award or the amount of the 
insurance, damages or compensation payment, whichever is the lower, when the applicant receives such a 
payment for the injury or loss that was not deducted at the time the award was made.  The final amendment 
relates to validation.  Since the 2003 Act came into effect, enforcement of orders made under the 1985 Act have 
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continued under that Act pursuant to the Interpretation Act 1984.  To ensure that the 2003 Act provides a single 
enforcement regime for all recoverable compensation awards, all orders, payments and notices made or given 
since commencement of the 2003 Act are deemed by clause 9 to have been made under the 2003 Act as amended 
by the present Bill. 
New clauses put and passed. 

Title put and passed. 
 


